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Gurvent Lopics. 

HE decision of the Supreme Court of 
Wisconsin in the famous Eau 
Claire contempt case, not only makes very 
interesting reading, but constitutes one of 
the most emphatic vindications of the rights 
of free speech and free criticism which we 
have had from the bench in a long time. 
It may be well to recall the salient facts of 
this remarkable case. Judge Bailey of Eau 
Claire, who was a candidate for re-election 
last spring, objected to certain editorials and 
communications in a local paper severely 
animadverting upon his official conduct and 
methods. The writer and editor having 
fled affidavits in contempt proceedings (in- 
stituted against them by the judge) alleging 
the truth of their charges of unfairness, par- 
tiality and incapacity against Judge Bailey, 
le angrily refused to proceed with the hear- 
ing and made an order adjudging his critics 
guilty of contempt. 


now 


The offenders were to 
be committed to jail, but a writ of prohibi- 
tion from the Supreme Court saved them 
irom that punishment. The Supreme Court, 
in reviewing the case, points out the fact that 
the criticisms made upon Judge Bailey had 
no reference to any action of his in connec- 
tion with a case then pending. Whether 
just or unjust, they were general in their 
nature, and referred to past conduct. The 
court says it is well persuaded that news- 
paper comments on cases finally decided 
rior to the publication cannot be consid- 
red criminal contempt, and that they do 
Vor. 56 — No. 14. 
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not obstruct the administration of justice, 
however much they may tend to prejudice 
the judge against whom they are directed. 
While it is of the first importance that 
judges should perform their grave duties un- 
impeded, it is equally important that the 
right of citizens and newspapers to criticise 
what they deem arbitrary, unworthy and 
corrupt conduct should be jealously pre- 
served. The court says: “Truly, it must 
be a grievous and weighty necessity which 
will justify so arbitrary a proceeding 
whereby a candidate for office becomes the 
accuser, judge and jury, and may within a 
few hours summarily punish his critic by 
imprisonment. The result of such doctrine 
is that all unfavorable criticism of a sitting 
judge’s past official conduct can be at once 
stopped by the judge himself, or, if not 
stopped, can be punished by immediate im- 
prisonment. If there can be any more ef- 
fectual way to gag the press and subvert 
freedom of speech we do not know where 
to find it.” This is a stinging rebuke, but 
justly deserved, and one needed to remind 
arrogant and dictatorial jurists that they are 
no more above proper criticism than are any 
ordinary individuals. To slightly para- 
phrase the poet: “ No divinity doth hedge 
about a judge,” least of all at a time when 
he is a candidate for office. The law pro- 
vides adequate remedies for unjustifiable 
attacks upon their character, but does not 
permit the summary fining and imprison- 
ment of critics, even when their criticisms 
go beyond what may be deemed proper lim- 
its, provided such animadversions do not 
clearly tend to obstruct the administration of 
justice in a then pending case. 


Brooklyn’s Grand Old Man — Benjamin 
D. Silliman, who enjoys the distinction of 
being the Nestor of the New York bar, has 
just passed his 92d birthday. To have 
reached such an advanced age is in itself ex- 
traordinary, but to this must be added the 
even more notable fact that Mr. Silliman’s 
mental powers are as well preserved as his 
physical. In the enjoyment of excellent 
health and naturally proud of the fact that 
he has never yet had any need of eye-glasses, 
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he still takes the liveliest interest in men 
and affairs, scans as carefully as ever the 
columns of his favorite papers, enjoys the 
rare company of his books, of which he 
possesses a large and splendid collection, 
and attends to his law business in New York 
as methodically as he did half a century ago. 
By his associates at the bar Mr. Silliman is 
held in the highest esteem, his views on his- 
torical as well as legal questions being 
sought by many of the most eminent pro- 
fessional men in the Greater New York. 
It is the hope of all who know him — in 
which hope the ALBANY LAw JOURNAL most 
heartily joins —that this venerable scholar, 
lawyer and jurist may live to pass the cen- 
tury mark. 


Judge Brewer, of the United States Su- 
preme Court, as presiding judge of the 
United States Court of Appeals, sitting at 
St. Paul, recently had occasion to severely 
rebuke an attorney, T. A. Green, of Denver, 
Col., for denunciatory and abusive language 
toward the judiciary. Mr. Green was coun- 
sel for Thomas D. Kelley in a mining case 
which came before the United States Court 
of Appeals. At the opening of the court, 
referring to the argument of the previous 
day, in which Mr. Green had bitterly de- 
nounced District Judge Hallet of Colorado, 
Judge Brewer said: “The brief of T. A. 
Green contains page after page of denuncia- 
tion and abuse of the judges. That such 
matter is irrelevant and scandalous is evi- 
dent. No such outrage on common decency 
can be tolerated. The name of T. A. Green 
will be stricken from the record as solicitor 
and counsel of Thomas D. Kelley, and he 
will no longer be heard in this case.” In 
other words the lawyer was practically dis- 
barred, so far as the particular case was 
concerned. In order not to punish the liti- 
gant as well, however, the court gave Mr. 
Kelley thirty days’ time within which to sub- 
stitute a new brief. It is somewhat difficult 
to define the power of a court in respect to 
scandalous matter contained in the briefs 
of counsel. Happily, it is not often that 


courts find it necessary to apply so severe a 





rebuke as was administered in the case of 
the Denver attorney. 


Poll parrots are often known to talk, and 
are frequently noted for their garrulity, but 
it isn’t every day that one of these feathered 
favorites takes the witness-stand in a court 
of law, and has his or her evidence recorded 
by a stenographer. Such an incident, how- 
ever, enlivened Judge Van Wart’s civil court 
in Williamsburg the other day, when, after 
the filing of heaps of affidavits and the tak- 
ing of much oral testimony in the attempt 
to determine the ownership of a parrot, the 
judge finally decided to let the much-coveted 
bird speak for itself. “To my mind,” sagely 
remarked his honor, “ the parrot is the miss- 
ing link in this chain of conflicting testi- 
mony, and its presence will decide its right- 
ful ownership.” One John Kleinholz had 
possession of the pet, which is described as 
being endowed with extraordinary intelli- 
gence and an unusually large, lurid and 
picturesque vocabulary. Kleinholz assev- 
erated most positively that he had bought 
the bird from a shipwrecked mariner who 
had sailed the Spanish main. On the other 
hand Samuel November, the plaintiff in the 
action, contended that the bird was his, hav- 
ing strayed away from his home and been 
captured by his neighbor, Kleinholz. When 
the case was called for the thirteenth time, 
Judge Van Wart ordered the marshal to 
bring in the parrot. This was done, the bird 
being in a gilded cage, and Kleinholz was 
commanded by the court to “tell her to come 
out of her cage and take the stand.” The 
wise bird, instead of complying, removed a 
beakful of flesh from one of the defendant’s 
fingers and cried, in such good English as 
to astonish the judge: “ Go away! Go away! 
Polly wants papa!” The plaintiff, Novem- 
ber, then tried his luck, with far different re- 
sults. As the plaintiff in the suit approached 
the cage, the bird is described as having 
smoothed her ruffled feathers, cocked her 
head to one side to peer into his face, and 
sidled along the perch confidingly in his 
direction. When he inserted his hand in 
the cage she held out one foot and then 
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cious chronicler of what happened in the 
court on this interesting occasion continues: 
“* Kiss papa!’ said November, in a voice 
choked with emotion. He lifted the bird 
to his face, and she pecked gently at his lips, 
croaking gravely, ‘Polly’s papa!’ And 
when November repeated to her the judge’s 
injunction that she should tell the truth, the 
whole truth and nothing but the truth, she 
murmured, rubbing her crest against the 
plaintiff's chin, ‘Polly’s a good Polly.’ 
Only once thereafter did the bird show agi- 
tation, and that was when Kleinholz ap- 
proached her again, at the judge’s command, 
to see if she would talk to him. Polly ut- 
tered a screech and took wing to the window 
whence no one but November could coax 
her to descend. That settled it. Novem- 
ber was adjudged Polly’s rightful owner, 
and Kleinholz left the court with a threat 
to sue for the bird’s board and lodging.” 


Our esteemed contemporary, the Canada 
Law Journal, suggests that we “ should let 
the politicians discuss the arrangements of 
the Canadian government in respect to the 
Klondike gold mines,” adding that our in- 
dignation over the blood-money tax which 
Canada will attempt to collect from Ameri- 
can miners in British Columbia is entirely 
misplaced. Our Canadian namesake goes 
on to pat the Canadian government on the 
back, talks loftily of the maintenance of the 
law’s supremacy in British Columbia in 
spite of the presence of “a large number of 
roughs from the United States,” and feels 
cock-sure of the ability of the government 
to protect all law-abiding citizens as well as 
to collect all government dues without hav- 
ing to call in the assistance of Judge Lynch, 
“who still seems in all the states of the 
union, with the exception of those in good 
old New England, a necessary and much in- 
voked official.” This is all very good, as 
far as it goes, but it does seem somewhat 
singular that on the subject of the justice 
and propriety of the blood-money tax on the 
struggling miners, which is the point we 
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hopped blithely into his palm. The vera- 





sought to emphasize, our esteemed contem- 
porary is as silent as a Little Neck clam. 


In the appointment of Mr. William N. 
Cohen as a justice of the New York Su- 
preme Court, in the first department, to suc- 
ceed the late Justice Sedgwick, Gov. Black 
has made a most excellent selection. While 
comparatively a young man, Mr. Cohen has 
had the advantages of a varied professional 
experience, which has included the conduct 
of many important cases. Mr. Cohen is a 
graduate of Dartmouth College and of the 
Columbia Law School. To an excellent 
academic training he adds the fruits of large 
experience in actual and difficult profes- 
sional work, for it has been truly said of him 
that there are few, if any, lawyers of his age 
in the metropolis who have spent more time 
in actual court work than he. Those best 
acquainted with Mr. Cohen unite in declar- 
ing that he possesses, in large degree, the 
ability and temperament necessary to prop- 
erly perform the duties of the important 
place to which he has been appointed. Mr. 
Cohen’s designation will hold till January 1, 
1899, and the prediction is already freely 
made that the performance of his judicial 
duties will be so satisfactory that he will be 
his own successor. 


We observe that a number of our contem- 
poraries are in the habit of transferring to 
their own columns original matter appear- 
ing in the ALBANY Law JouRNAL without 
the common of indicating its 
source. In some other cases, one or per- 
haps two articles are properly credited, while 
several others are used bodily without credit. 
This is a practice which ought to be con- 
demned and discouraged by all right-minded 
journalists. Apart from the questionable 
morality of the thing, it not infrequently 
leads to improper credits involving the 
rankest injustice. For example, the Minne- 
sota Law Journal for August, which is be- 
fore us, contains, among other very inter- 
esting matter, the story of the Albany 
medical expert and the manikin, original 
with us, but which we find credited to the 
Washington Law Reporter, which took it 


courtesy 
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from our columns and published it as orig- 
inal matter. Our esteemed Minnesota con- 
temporary, in its desire to do justice, thus 
accomplished the very opposite by giving 
credit where it was (supposed to be) due. 
This is only one case of a number which 
have occured within the past few months. 
We hope it will not be found necessary to 
say anything further on this somewhat un- 
pleasant subject. Our contemporaries are 
entirely at liberty to help themselves and 
their readers to any of the good things which 
we are constantly publishing (except spe- 
cially copyrighted matter) but we must insist 
that they give credit where credit belongs. 


The Supreme Court of the District of Co- 
lumbia, in Woods v. James A. Gary, Post- 
master General, etc., held that the power 
of removal from office is incident to the 
power of appointment — that an act which 
confers upon the head of a department a 
power of appointment ipso facto, confers a 
power of removal as effectually as if the act 
expressly gave that power. In this case the 
complainant sought to enjoin the defendant 
from removing him from his office as Super- 
intendent of the Mails at Louisville, Ky. 
The case has attracted considerable atten- 
tion because of the fact that the validity of 
the regulations adopted by the Civil Service 
Commission restricting the power of re- 
moval from office were involved. The ques- 
tion of the jurisdiction of a court of equity 
to enjoin the head of a department from ex- 
ercising the power of removal was consid- 
ered and determined adversely to the 
existence of such jurisdiction, the court 
holding that the power of removal is not 
affected by the Civil Service act of January 
16, 1883, except as to removals for refusing 
to contribute to partisan objects, and the 
rules and regulations adopted by the Civil 
Service Commission, which seek to further 
restrict the exercise of the power of re- 
moval are ultra vires, and void. The court 
(Mr. Justice Cox) thus sums up the findings: 
“To sum up, I conclude that, apart from the 
Civil Service Act, the Postmaster General 
had the authority to remove the complain- 
ant from office at his pleasure; that this act 





makes no change in this respect, except to 
forbid removals for refusal to contribute to 
partisan objects; that the power to the com- 
mission and the President to establish rules 
to carry that act into effect does not author- 
ize any rule which shall make a change in 
the law in this respect, and that even if this 
court had jurisdiction in a case like the pres- 
ent, the complainant is not entitled to the 
relief prayed.” 





Hotes of Cases. 


In Fisk v. City of Hartford, decided by the Su- 


preme Court of Errors of Connecticut in July, 
1897 (37 Atl. R. 983), it appeared that a city for 
many years appropriated about one-half of the 
volume of a river, the use of the waters of which 
belonged to plaintiffs, who were riparian owners 
and mill proprietors. The greater part of the 
water was returned to the river in the form of 
sewage, so that plaintiffs sustained no substantial 
damages. The city thereafter, for the purpose of 
abating the nuisance caused by such sewage, built 
a sewer, diverting it from such street. It was 
held that as the city, under its charter, had the 
right to dispose of its sewage as it saw fit, a bill 
by plaintiffs to enjoin it from so diverting “the 
sewage” would not lie, whether the city had or 
had not the right, as against plaintiffs, to take and 
use the water. The court said in part: 

“Tf the complaint could be regarded as one 
brought simply to enjoin the city from taking its 
water supply. or any part of it, from the tributaries 
of Park river, the case thus presented would be a 
very different one from the present case; but it 
cannot be so regarded. The complaint is not 
brought to have the city enjoined from diverting 
the water of Park river or its tributaries into the 
reservoirs and distributing pipes of the city or 
from using the water so diverted, but it is brought 
to restrain the city from diverting its sewage into 
the intercepting sewer; and this is the very gist 
of the complaint. The allegations of the com- 
plaint are, in effect, that this sewage has hereto 
fore been permitted to flow into Park river; that 
it is available for use at the plaintiffs’ mills; that 
the city now intends to divert it into the intercept- 
ing sewer, past the plaintiffs’ mills; that this will 
greatly lessen the flow of the river, to the plain- 
tiffs’ damage; that the city has no right to thus 
divert its sewage from Park river, and should be 
enjoined from doing so until it has paid or satis- 
fied the plaintiffs’ damages. It is true the com- 


plaint may be fairly said to allege, in effect, that 
the city gets its water supply from waters which 
belong to the plaintiffs, and that it has no right, 
as against the plaintiffs, to take and use such 
water as it does. But the complaint does not ask 
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to have such’ taking and use enjoined against. It 
only asks to have the city enjoined from disposing 
of that water after it has become sewage. 

“ Now, it is quite clear that the city either has, 
or it has not, the right, as against the plaintiffs, to 
take and use the water which constitutes its sup- 
ply, as set forth in the complaint; and in either 
case we think it is equally clear that the city has 
the right, as against the plaintiffs, to dispose of 
that water after it enters the sewerage system as 
sewage, under its charter, as it sees fit. In other 
words, the plaintiffs may or may not have the 
right to have the whole or a part of the water 
supply of the city returned as water to Park 
river: but in either case they have no right to 
have it so returned after it has become sewage, or 
to have it returned through the sewerage system 
of the city. which are in effect the rights claimed 
in the present case. If the city has the right, as 
against the plaintiffs, to take and use the water in 
its reservoirs, then, clearly, it has the further right. 
as against them, either before or after it is used, 
to dispose of it under its charter as it sees fit. If, 
on the other hand, it has no right, as against the 
plaintiffs, to take or use the waters in its reser- 
voirs, which is, we think, the case stated in the 
complaint, this fact of itself does not give the 
plaintiffs a right to control the disposition of such 
water after it has entered the sewerage system and 
become sewage. That control still remains with 
the city, and ought to remain with it. 

“As the court is hound to take judicial notice 
of the city charter (Gen. St., sec. 1087), we know 
that full control over its sewerage system, and 
over the disposal of sewage, is conferred upon the 
city: and there is nothing in the entire record 
which shows any loss of such control, or which 
shows that the plaintiffs have any rights which 
the city is bound to consider in dealing with its 
sewer system or in dealing with the disposal of 
sewage. In this view of the case it makes no dif- 
ference whether the sewage is or is not injurious 
to health, or whether its open flow has or has not 
otherwise become a nuisance. In either case the 
city still has, and ought to have, full control over 
it and the pipes. drains and sewers through which 
it flows. or can be made to flow. If the city 
wrongfully takes and uses the plaintiffs’ water, the 
remedy for such a wrong is ample, either by an 
action at law for damages, or, in a proper case 
in equity, by injunction: but where, as in this case. 
the plaintiffs apparently condone the wrongful 
taking and using of the water. on condition that 
it shall be allowed to come back to them in the 
form of sewage through the city sewers, and assert 
a right to sewage as such, and to have it flow 
through the sewers as it has been accustomed to 


. | 
flow, they cannot have the remedy which they | 


now seek, simply because they have not shown 
that they possess any such right. The complaint 
clearly shows that it is the sewage of the city, and 
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not the waters of Park river or its tributaries in 
any proper sense, which the city is about to turn 
into the intercepting sewer; and it is this precise 
diversion and nothing else which the plaintiffs 
scek to have enjoined. For the reasons given, we 
are of opinion that they are not entitled to the 
injunction.” 


In Union Stove Works v. Frederick Klingman, 
decided by the New York Supreme Court, Appel- 
late Division, First Department, in August, 1897, 
the plaintiff furnished, and set up in flats erected 
by defendant, several furnaces, connected with the 
chimneys by stovepipes, and with registers on the 
different floors by hot-air pipes, which were in- 
cluded in the contract, and were put in while the 
buildings were in process of erection; iron lath 
and tin being furnished and put in where the pipes 
were built into the partitions. A number of 
ranges, furnished under the contract, were 
equipped with warming closets, water backs, boil- 
ers, pipes, etc., were set upon hearths provided for 
that purpose, and were connected with the chim- 
neys and the water pipes. Defendant subsequently 
sold the houses, and the furnaces and ranges 
passed with the realty. Held, that the furnishing 
of such ranges, with their attach- 
ments, and the work done in placing them in posi- 
tions, was labor performed and materials fur- 
‘erecting ’’ the houses, within the Me- 
chanic’s Lien statute. The court (Judge Alton B. 
Parker. writing the opinion) said, in part: ‘“ We 
agree with the trial court that the labor performed 
in setting the furnaces and ranges, and the fur- 
nishing of such furnaces and ranges with the 
and appurtenances, constituted 
labor performed and materials furnished in the 
erection of the houses, within the meaning of the 
statute. The buildings for which these materials 
were furnished, and on which the labor for which 
recovery was had was performed, were four five- 
story flats, situated in the city of New York. They 
were built by the defendant for the purposes of 
sale, and they were subsequently sold, the furnaces 
and ranges passing into the possession of the pur- 
chaser as part of the structure. The furnaces were 
set in the cellars of the houses, and connected 
with the chimneys by stovepipes, and to the build- 
ings by hot-air pipes running through the houses 
and to the different floors. The hot-air pipes, the 
furnishing of which constituted part of the entire 
ecntract, which included hot-air furnaces, Astor 
ranges, boilers and attachments, and the value of 
which is included in the recovery in this action, 
were put in by the plaintiff while the buildings 
were in process of construction, and while the par- 
titions were being built. They ran to registers on 
the different floors, and where the pipes were built 
into the partition, the plaintiff furnished and put 
in iron lath and tin. The ranges were equipped 
with warming closets, water backs, boilers, pipes, 
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tubes and couplings, were set into position on 
hearts provided for that purpose, and were con- 
nected to the chimneys by the smoke pipe. They 
were also connected to the water pipes running 
through the buildings by iron-pipe connections 
screwed to the boilers. While it is true that some 
portion of the material for which recovery has 
been had could have been removed without diffi- 
culty, notably the ranges, the object of the erec- 
tion of the buildings and the circumstances sur- 
rounding their purchase and their annexation to 
the freehold are sufficient to support the conclu- 
sion that it was the intent of the parties that they 
should be annexed to the realty and pass as fix- 
tures. It is the general rule that fixtures of this 
character, whether actually or constructively an- 
nexed to the freehold, pass by conveyance or mort- 
gage where there is nothing to indicate a contrary 
intention. (Pratt v. Baker, 92 Hun, 331; 36 N. Y. 
Supp. 928; Grosz v. Jackson, 6 Daly, 463; Voor- 
hees v. McGinnes, 48 N. Y. 278, 282; Ward v. Kil- 
patrick, 85 N. Y. 413: Watts-Campbell Co. v. 
Yuengling, 125 N. Y. 1; 25 N. E. 1060; Buckley v. 
Buckley, 11 Barb. 43, 63; In re Eureka Mower 
Co., 86 Hun, 300, 312; 33 N. Y. Supp. 486; McRea 
v. Bank, 66 N. Y. 489; Quimby v. Sloan, 2 E. D. 
Smith, 594.) 


In Knight v. Tripp, decided in the Supreme 
Court of California in August, 1897 (49 Pac. R. 
838), it appeared that a person about to undergo 
a surgical operation, the result of which was un- 
certain, transferred all her property to defendant, 
real estate being conveyed by deed and personal 
property being transferred by bill of sale; but no 
physical change of possession took place. The 
intention was that the property should be used for 
the donor's benefit, and remain in her possession 
during her life, and in the event of her death from 
the operation, defendant was to distribute it ac- 
cording to the directions of an unsigned written 
memorandum. It was held that the transaction 
was void as a gift. The court said in part: 

“Section 1147 of the Civil Code reads as fol- 
lows: ‘A verbal gift is not valid unless the means 
of obtaining pussession and control of the thing 
are given, nor, if it is capable of delivery, unless 
there is an actual or symbolical delivery of the 
thing to the donee.’ By verbal gift is meant an 
oral gift— one which cannot be proven by any 
writing. Many different ‘transfers are shown in 
this case, but all purport to be sales, or they are 
blank indorsements. Not one of them evidences 
a gift. That must be proven by oral evidence. 
The memorandum, though made in the presence 
of the alleged donor, was signed by no one. The 
means of getting possession and control must 
have been given; and since the things were all 
capable of delivery, and there is no pretense of a 
symbolical delivery, it must appear that there was 
at the time an actual delivery of the gifts to the 








donees. I think it plain that the grit was not to 
vest absolutely except in the event of her death 
from the operation. She transferred all she had, 
but though she knew she was in peril, she did not 
feel sure that her disease was mortal. She hoped 
to survive, but thought the issue uncertain. Had 
she survived she would have been without the 
means of support, and even though she had im- 
plicit confidence in the defendant, and may have 
felt sure that he would give her the use of the 
property, nearly all her money would have been 
parceled out to several donees. And then it ap- 
pears that the defendant assured her that the trans- 
fers could easily be canceled, and says he would 
have returned everything to her had she recoy- 
ered and requested it, and such was his intention, 
This is a complete surrender of his contention, for 
he could not return the property in case of her 
survival if the gifts were absolute, but would have 
been compelled to deliver them to the ultimate 
donees, whose bailee he was. And then the in- 
structions taken down by him at her dictation pro- 
vide for a disposition of her property only in the 
event of her death. The memorandum has every 
resemblance to a will except its execution. It 
provides for a disposition of all the property of 
Mrs. Cook in the event of her death. It directs 
the payment of her debts and funeral expenses. 
It contains a devise of her real estate, many lega- 
cies, and names a residuary legatee. Evidently 
Mrs. Cook expected to remain in the house and 
have the use of the furniture so long as she might 
live. This is not provided for in the instructions, 
and if the disposition was to take effect only at 
her death, it was not necessary. Of course she 
was to have medical aid and nursing. She had 
several doctors and a nurse engaged. And she 
directed the defendant to furnish the nurse all the 
money the nurse should call for. She could not 
know how long she might need such attention, 
nor what it would cost. The personal property 
was of the value of $10,802.10, as the defendant 
testified. The cash legacies were $8,700. The de- 
fendant has paid out $1,800 under the instructions, 
and has paid none of the cash legacies or gifts. 
He is to erect monuments to her and her husband, 
and to provide for the permanent care of the ceme- 
tery lot. All the real estate and the furniture was 
given to the defendant. It must have seemed 
quite possible, when these transactions were had 
that the necessities of Mrs. Cook might be s0 
great that all these legacies could not be paid. 
Suppose her necessities had been such that all the 
personal property had been required. Certainly 
the defendant would have felt that she was entitled 
to it according to her understanding of the terms 
of her gift. Undoubtedly a delivery may be made 
to a third person for an intended donee, but the 
delivery and the conditions must be such that such 
person will at once become the bailee of the donee. 
The gift will still be revocable, but the possession 
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and present control and lawful dominion must 
pass from the donor to the donee. The gift may 
even be conditional, but one of those conditions 
must not be that the donor shall retain possession 
and the right to expend as much of it as he may 
require or choose to expend during life. Such a 
disposition is testamentary, and unless made in 
accordance with the Statute of Wills is void; and 
such, I think, was the disposition made in this 
case. See on this subject Basket v. Hassell (107 
U. S. 602; 2 Sup. Ct. 415); Daniel v. Smith (64 
Cal. 346; 30 Pac. 575).” 


In Latimer and the Irving Savings Institution 
v. Wm. H. Buxton and Others, the New York 
Supreme Court, Appellate Division, First Depart- 
ment, held that a paying teller is liable to the bank 
for money stolen from it by co-employes who are 
his subordinates, with his knowledge and con- 
nivance. A defalcation having been discovered by 
the officers of a bank, the secretary confessed that 
he had appropriated a part of the missing money, 
which he claimed to have restored, stated his will- 
ingness to make good anything for which he was 
directly or indirectly responsible, and executed a 
mortgage to secure a written agreement that if, 
alter further investigation, there should bé found 
to exist any “indebtedness” from him to the 
bank, he would pay the same. It was held that 
the security covered the mortgagor's liability to 
the bank for money stolen by employes through 
his connivance or culpable negligence. 


——_.______ 


An unusual scene is reported to have taken place 
at an inquest held on the Ist inst., at Exmouth, by 
Mr. Burrows, the deputy coroner, says the Solici- 
tors’ Journal. One of the witnesses, a man named 
George Axon, refused to take the oath, and when 
it was suggested that he should take the Scotch 
oath, remarked that he objected to take God's 
name in vain. The deputy coroner remarked that 
it was not for the witness to say whether he was 
taking God’s name in vain, and ordered him to 
be detained to the end of the inquiry. When the 
verdict had been returned the deputy coroner said 
he should fine the witness 4os. — first, for refusing 
to be sworn; and secondly, for being impudent in 
having remarked that he was in no hurry to leave. 
The deputy coroner then thanked the jury and 
dismissed them. Before leaving the room Mr. S. 
Firth, one of the jurymen, and a member of the 
local district council, said that the deputy coroner 
did not know how to administer the oath. The 
deputy coroner at once ordered him into custody 
and made out a warrant for his imprisonment dur- 
ing pleasure. Mr. Firth spent the night at Ex- 
mouth police station, and on the following morn- 
ing was removed to Exeter prison. Later in the 
day he was released, having tendered an apology 
to the coroner. 





NEW YORK COURT OF APPEALS 
VACANCY. 

Tue RETIRING CHIEF JUDGE AND THE Two NomI- 

NEES, ONE OF WHOM WILL Be His Successor. 








T has been well and truly said that so far, as a 
rule, the policy of an elective judiciary which 
prevails in the State of New York has been fully 
vindicated in the character of the nfen who have 
been elected to serve the people in a judicial 
capacity. Especially is this true of the highest 
legal tribunal in the Empire State —the Court of 
Appeals — whose decisions are regarded as of as 
high authority as those of any other State in the 
Union. It may be said, indeed, without invid- 
icusness, that the utterances of the highest court 
in this State are regarded by the legal profession 
as second only in importance to those of the 
Supreme Court of the United States. It is there- 
fore a matter of more than ordinary importance 
when, by reason of constitutional mandate, a 
change is necessary in the personnel of that tri- 
bunal. With the close of the present year the 
honored head of the court, Chief Judge Charles 
Andrews, retires to private life, full of years and 
full of honors. Under the limitation contained in 
the Constitution of the State of New York, which 
provides that ‘‘no person shall hold the office of 
judge or justice of any court longer than and in- 
cluding the last day of December next after he 
shall be seventy years of age,” Chief Judge An- 
drews must retire, he having reached the age of 
70 years on the 27th of last May. Judge Andrews 
was one of the original members of the Court of 
Appeals, which was formed under the Constitution 
of 1868. He was elected in May, 1870, and the 
court commenced work on July 1, 1870. His re- 
tirement by reason of the age limit will be a loss 
to the State, for he is as vigorous in mind and 
body to-day as he was ten years ago. 

Judge Andrews was elected chief judge in the 
fall of 1891, and assumed the duties of his office on 
January 1 following. He had previously served 
as chief judge for the term of one year by ap- 
pointment by Governor Cornell, on the resigna- 
tion of Chief Judge Folger to become secretary 
of the treasury under President Arthur. In the 
fall of the same year he was nominated for chief 
judge by the Republican party, but was defeated 
by Judge William C. Ruger, a Democrat, and his 
next-door neighbor in Syracuse. This was in 
1882, when Grover Cleveland was elected governor 


over Folger by over 192,000 plurality. Andrews 


was defeated by 100,000. Judge Andrews’ defeat 
did not affect his tenure of office as associate 
judge, and on the death of Judge Ruger he re- 
ceived the nomination of both the Republican and 
Democratic parties, and, of course, the election. 
It was the second time he had received the nomi- 
nation of both parties, the first being the second 
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time he was a candidate for associate judge. It 
was provided that at the first election after the 
formation of the court seven judges should be 
chosen, and no person could vote for more than 
five of them. This necessarily resulted in a min- 
ority election of two judges. Andrews and Folger 
were the minority judges. 

Charles Andrews was born in New York Mills, 
Whitestone, Oneida county, N. Y., May 27, 1827, 
and received his preliminary education in the 
common schools and at Cazenovia Seminary. At 
an early age he decided upon the law as a pro- 
fession, and accordingly pursued his legal studies 
in the office of Sedgwick & Outwater, of Syracuse. 
He was admitted to the bar in January, 1849, and 
immediately began practice in the young and 
growing city. In 1851 he formed a copartnership 
with Charles B. Sedgwick, under the firm name of 
Sedgwick & Andrews, which continued until 1855, 
when George N. Kennedy was admitted. The firm 
of Sedgwick, Kennedy & Andrews continued in 
successful practice until the elevation of Mr. An- 
drews to the bench of the Court of Appeals in 
1870. In 1853 Judge Andrews was elected district 
attorney of Onondaga county for a period of three 
years. He was mayor of Syracuse in 1861, 1862 
and 1868, and took an active part in securing the 
location of Syracuse University, of which he ever 
since has been a trustee, being one of the original 
five representing the city of Syracuse. In 4867 he 
was elected a delegate-at-large to the State con- 
stitutional convention, which assembled at Albany 
in 1868. In these various capacities he won a high 
reputation for ability, fidelity and integrity. Ham- 
ilton and Columbia Colleges have conferred upon 
him the honorary degree of LL. D. 

As a jurist Judge Andrews has officiated with 
great ability, dignity and justice, and has won the 
confidence and esteem of the members of the bar 
and the public. His opinions are models of judi- 
cial logic, and command wide attention. It may 
truly he said that Judge Andrews occupies a fore- 
most position in the bar of the Empire State. The 


regret that the court is compelled to lose his | 


services is well-nigh universal, as is also the hope 
that in his retirement from the bench to private 
life he may, as there is at present every indication, 
enjoy many years of well-earned repose. 

Chief Judge Andrews’ successor is to be chosen 
next month — November 2. As already announced 
in these columns, the nominations by the two 
great parties have been made, and they are both 
men of exceptional ability, learning and integrity. 
Both have had ample experience both at the bar 
and on the bench, and it is a gratifying fact that 
in making the nominations the State committees. 
Republican and Democratic, kept before them and 
followed in their action the highest ideals. Which- 
ever of the nominees — Judge Wallace or Judge 
Parker — shall be chosen, the court will suffer no 
loss of that high prestige and deep respect which 








it has so justly earned. 
nominees are appended: 


Brief sketches of the 


ALTON B. PARKER. 





Tue Democratic NOMINEE FOR CHIEF JUDGE’ OF 
THE Court oF APPEALS. 





LTON BROOKS PARKER was born at 
A Cortland, N. Y., May 14, 1851, and is the son 
of John Brooks Parker and Harriet F. Stratton. 
His ancestors for several generations were resi- 
dents of Massachusetts, his great-grandfather, 
John Parker, having served for three years in the 
Revolutionary War. His grandfather, John Par- 
ker, in 1794 married Elizabeth Brooks, of Worces- 
ter, Mass., from whom the surname of the subject 
of this sketch is derived. 

The early education of Mr. Parker was obtained 
in the academy and normal school at Cortland, 
N. Y., where his family resided. He commenced 
teaching at the age of 16 to get money to enable 





him to continue at school, after which he adopted 
the law as a profession, and entered the office of 
Schoonmake & Hardenburgh, at Kingston, N. Y.. 
passing thence to the Albany Law School, from 
which he graduated in 1872. After being admitted 
to the bar, he practiced in Kingston, shortly after- 
ward forming a law partnership with W. S. Ken- 
yen, Jr., which continued until 1878. 

In 1877, Mr. Parker, at the age of 26, was elected 
surrogate of Ulster county. The fact that he was 
the only one on his ticket elected, while the others 
were defeated by a thousand votes, was a strong 
testimonial to the popular esteem in which he was 
held. This was more strikingly shown in 1883. 
when, having served six years, he was re-elected 
to the office by a majority of 1,400 against a com- 
petitor whose popularity, as county judge, had car- 
ried the county twice successively by large major- 
ities. During the time he held the position of 
surrogate he carried on a large general law prac- 
tice, and was actively at work in the trial of causes 
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and argument of appeals. In 1885 he was ap- 
pointed a justice of the Supreme Court to fill the 
vacancy occasioned by the death of Hon. Theo- 
doric R. Westbrook. He entered at once on the 
duties of his office for the current year, at the 
close of which he received the unanimous nomi- 
nation of the Democratic party for justice for the 
full term, a nomination which the Republican 
convention did not oppose. This was a compli- 
ment seldom, if ever, before paid to a candidate for 
that position in the Third Judicial District. 

In January, 1889, the Second Division of the 
Court of Appeals was created, and Judge Parker 
was appointed to it, being the youngest man that 
ever sat in the Court of Appeals in New York 
State. He retained this position until the dissolu- 
tion of the court in 1892. In consequence of a re- 
quest made in that year by members of the judi- 
ciary of New York city, Governor Flower 
appointed Justices Follett and Parker as members 
of the General Term of the First Department, in 
which important and arduous judicial position 
Judge Parker continued to work until the creation 
of the Appellate Division, when he resumed the 
duties of the trial terms in his own district. When 
Mr. Justice Barrett became ill Judge Parker was 
designated by Governor Black to take his place 
temporarily on the Appellate Division in New 
York city. 

Before his elevation to the bench, Judge Parker 
took an active part in politics, receiving many 
marks of the favor with which his party regarded 
his influence and his efficient service, being elected 
a delegate to nearly every State convention, and 
to the National convention of 1884, which nomi- 
nated Mr. Cleveland, whom he actively supported. 
In 1885 he was induced by the united efforts of the 
Democratic candidates for State offices, against his 
own wishes, to accept the chairmanship of the 
Democratic executive committee and to conduct 
the campaign of that year, which resulted aus- 
piciously for the party. 

Opportunities for entry into political official life 
have been frequently presented to him, but always 
refused, for he early determined not to be turned 
aside from his chosen profession or positions in 
the line of it. He was asked to be a candidate for 
secretary of state in 1883 by Daniel Manning and 
other party leaders. President Cleveland tendered 
him the office of first assistant postmaster-general 
in 1885, which he declined, and Vice-President 
Stevenson shortly afterward accepted. Later in 
that year a number of the party leaders assembled 
together advised his candidacy for the office of 
lieutenant-governor, but he would not entertain 
the suggestion. 

Even since he has donned the ermine, men 
prominent in party counsels have advised, and 
portions of the press have suggested, his candi- 
dacy for prominent official positions, but he has 
steadfastly declined. 





WILLIAM J. WALLACE. 


THe REPUBLICAN NOMINEE FOR CHIEF JUDGE OF 
THE Court OF APPEALS. 
UDGE WILLIAM J. WALLACE, of Albany, 
the nominee of the Republican party for the 
office of chief judge of the Court of Appeals, is 
now, and has been for a number of years past, a 
judge of the United States Circuit Court for the 
circuit comprising the States of New York, Con- 
necticut and Vermont. The fact that he would 
willingly give up his life tenure as a circuit judge 
of the United States Court for a place on the New 
York Court of Appeals bench is eloquent proof, 
in itself, of the high honor and responsibility 
which attaches to a seat in that august tribunal. 
Judge Wallace was born April 14, 1839, at Syra- 
cuse, N. Y., and is thus twelve years the senior of 
his Democratic opponent, who, in case of his elec- 
tion, would be the youngest judge ever chosen as 
a member of that court. For nearly a quarter of a 





century — or, to be exact, for twenty-three years — 
Judge Wallace has been continuously on the 
bench, and has during all that time not only ad- 
ministered justice with an even hand, but upheld 
the best traditions of the bench. His career, 
theugh a long, active and busy one, full of hard 
mental labor and weighty responsibility, is natu- 
rally devoid of incident, except such as is connected 
with the performance of his judicial duties. Judge 
Wallace did not enjoy the advantages of a uni- 
versity education, but he improved such chances 
as he had to the utmost. He studied law at Ham- 
ilton College, and was admitted to the bar after 
a course in the law school of that institution. For 
several years thereafter he practiced his profession 
in Syracuse, with success and honor. Like the 
distinguished jurist whose successor he and his 
friends hope he may prove to be, Judge Wallace 
has served as the chief executive of his native 
city, having been chosen mayor in 1873. In 1874, 
upon the recommendation of Senator Conkling, 
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Mr. Wallace was appointed by President Grant 
United States district judge for the Northern Vis- 
trict of New York, in which capacity he served 
until 1882, when he was appointed by President 
Arthur a circuit judge of the United States, which 
responsible office he now holds. In January, 
1892, Judge Wallace removed from Syracuse to 
Albany, taking up his residence at No. 148 State 
street. The Republican nominee, it will thus be 
seen, has had twenty-three years’ experience on 
the Federal bench. In character, attainments and 
judicial temperament he is well fitted to adorn the 
Court of Appeals bench. The Evening Journal 
says of him: “Judge Wallace was a life-long 
friend of the late Senator Conkling and enjoyed 
that leader’s thorough confidence. He first be- 
came acquainted with the senator when the latter, 
as a young lawyer, came to Hamilton to examine 
a class of which Judge Wallace was a member, for 
admissjon to the bar of the State, and through the 
tilts that took place between the examiner and 
the student a cordial friendship and respect for the 
other’s ability arose. This friendship lasted with- 
out interruption until the very close of Senator 
Conkling’s life. It was frequently said of Judge 
Wallace that he was the one man who dared tell 
Senator Conkling when he had made a mistake.’ 


————- -- -— 


NON-PARTISANSHIP IN THE SELECTION 
OF JUDGES. 


VHE removal of judicial nominations from the 
purely political atmosphere to the higher 
plane of fitness and capacity has received a nota- 
ble illustration in the action taken by the Ulster 
county bar upon the nomination of Judge Parker 
for the chief judgeship. 

Judge Parker began practice at Kingston in 
1873, and has ever since been a resident of Ulster 
county. Immediately after his nomination, a call 
was circulated among the members of that bar, 
which received the signatures of substantially all 
the lawyers practicing in the county, and very 
nearly equally divided as to politics. The meet- 
ing was presided over by Reuben Bernard, *who 
has been a Republican since 1856, is president of 
one of the Kingston national banks, Kingston 
Board of Trade, and head of one of the oldest 
and best-known law firms in the county. Mr. 
Bernard spoke in part as follows: 

“A great political party has honored itself by 
nominating for chief judge of the Court of Ap- 
peals a brother member of the Ulster bar. No 
office is so desirable, so in the line of legal ad- 
vancement, so fitting a crown to the lawyer and 
the judge as that to which Judge Parker has been 
ncminated. The older members of the bar re- 
member Judge Parker when he was in active prac- 
tice. They know his ability, honesty, courtesy 
and fairness, and they know that, however ex- 
cited he might become in a legal contest, he never 








forgot to be a gentleman. Later in his life, in 
the discharge of judicial duties, he has been {air, 
kind, obliging and unbiased, never affected by 
prejudice, passion or personal or political con- 
siderations. With large experience on the bench, 
in the meridian of life, with health and strength, 
he will, if elected, give the best years of his life 
to the discharge of the duties of the high oftice 
fot which he has been named. It will be a per- 
sonal pleasure to each one here to see Judge 
Parker elected, for all are united in the feeling 
that his promotion will be worthily bestowed.” 

The resolutions which follow were prepared by 
a committee headed by former Surrogate Carpen- 
ter, a prominent Republican, who has also served 
as district attorney of the county: 

“The members of the bar of Ulster county, 
without regard to their political opinions, take this 
cccasion to extend to Hon. Alton B. Parker their 
heartfelt congratulations upon his nomination to 
the exalted office of chief judge of the Court of 
Appeals. Judge Parker’s career as advocate and 
jurist forms a bright page in the history of the 
legal profession in this county and in the State. 
Long acquaintance with him and close observa- 
tion of his course at the bar and on the bench, 
enable us to declare that he possesses in eminent 
degree all the qualifications required by the exact- 
ing duties of a place in the highest court of the 
State. The recognition by others of his fitness for 
promotion to that court, the renown he has won 
throughout the State during twenty years of judi- 
cial service as surrogate of Ulster county and 
justice of the Supreme Court, and his continued 
and deserved advancement, are sources of personal 
pride to those who have been most intimately asso- 
ciated with him; and it is a great pleasure to place 
on record the high esteem in which he is held by 
the bar of Ulster county, the county in which he 
laid the foundation for his present honorable posi- 
tion, and where he has always lived since attaining 
his majority. 

“ Not only as lawyer and judge, but also as a 
man, a neighbor and a friend, Judge Parker com- 
mands the respect and confidence of his associates 
at the bar and of the entire community. His ami- 
able social qualities, a kindly disposition towards 
all who come in contact with him, professionally 
or socially, his uniform courtesy and manly, digni- 
fied bearing, make him an ideal American citizen, 
whom all delight to honor. 

“ For these reasons his fellow-members of the 
Ulster bar have met to express to him their ap- 
preciation of the distinguished honor deservedly 
conferred upon him, and to extend to him their 
best wishes for the future.” 

Addresses were made by former Senator Linson 
and United States Commissioner Daniel B. Deyo, 
who was lately elected counsel for the county by 
the present Republican Board of Supervisors, and 
other lawyers of differing political views. 
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Especial attention is called to this unusual cir- 
cumstance by reason of its being a long step in 
the direction of non-partisanship in the judiciary, 
and as indicating a rapidly growing disposition 
toward independence on the part of the bar in that 
respect, and recognition of experience and fitness 
as the true test for judicial position. 


> —-- 


JURISDICTION OF THE UNITED STATES 
OVER PLACES HELD FOR PUBLIC 
PURPOSES. 





URISDICTION over territory in a State may 
J be acquired by the United States, under the 
seventeenth clause of section 8 of article 1 of the 
Constitution, by the purchase of such territory, 
with the consent of the State, “for the erection of 
forts, magazines, arsenals, dock-yards and other 
needful buildings.” The Constitution gives con- 
giess the power of exercising exclusive legislation 
over such place, and this is held to mean exclusive 
jurisdiction. The State’s consent to the purchase 
for any one of these constitutional purposes in- 
vests the United States with exclusive jurisdiction, 
and the State cannot, even by the express language 
of its legislation, reserve to itself any part of this 
jurisdiction. (The reservation of the right of 
serving process for causes of action arising out- 
side such territory is not held to be an actual 
reservation of a part of the exclusive: jurisdiction 
intended to be vested in the United States.) But 
it would seem that this is only true when the pur- 
chase is for one of the constitutional purposes. 
By correct construction, “other needful build- 
ings’ would mean buildings of the same char- 
acter as those specified — buildings intended for 
military or defensive purposes. A more compre- 
hensive meaning has, indeed, been sometimes 
given to the expression, but no justification for 
such construction is found. 

In Pinckney’s draft of a constitution there was 
this clause: “To provide such dock-yards and 
arsenals and erect such fortifications as may be 
necessary for the United States, and to exercise 
exclusive jurisdiction therein.” (This draft was 
submitted May 29, 1787.) 

“There was no corresponding provision in the 
Constitution reported by the committee of detail, 
August 6th, but the committee of eleven, by report 
of September 5th, recommended the adoption of 
the clause as it now reads, except that it did not 
have the words, ‘ by the consent of the legislature 
of the State.’ In the debate on the proposition 
Mr. Gerry contended that this power might be 
made use of to enslave any particular State by 
buying up its territory, and that the strongholds 
breposed would be a means of awing the State into 
an undue obedience to the general government. 
Mr. King thought himself the provision unneces- 
sary, the power being already involved; but 
would move to insert, after the word ‘ purchased,’ 





the words ‘ by the consent of the legislature of the 
State.” This would certainly make the power 
safe.” (5 Elliot’s Debates, 511.) 

“ And in the Federalist (No. 43) it is said: ‘ Nor 
would it be proper for the places on which the 
security of the entire Union may depend to be in 
any degree dependent on a particular member of 
2” 

So Story says (section 1224): “ The other part 
of the power, giving exclusive legislation over 
places ceded for the erection of forts, magazines, 
etc., seems still more necessary for the public con- 
venience and safety. The public money expended 
on such places, and the public property deposited 
in them, and the nature of the military duties 
which may be required there, all demand that they 
should be exempted from State authority. In 
truth, it would be wholly improper that places on 
which the security of the entire Union may de- 
pend should be subjected to the control of any 
member of it. The power, indeed, is wholly un- 
exceptionable, since it can only be exercised at 
the will of the State; and therefore it is placed 
beyond all reasonable scruple. Yet it did not 
escape without the scrutinizing jealousy of the 
opponents of the Constitution, and was denounced 
as dangerous to State sovereignty.” 

“And, as observed by Judge Seaman (In re 
Kelly, 71 Fed. Rep. 545, 549): 

“*The rule thus stated, whereby legislative con- 
sent dperates as a complete cession, is applicable 
only to objects which are specified in the above 
provision, and cannot be held to so operate, ipso 
facto, for objects not expressly included therein. 
Whether it rests in the discretion of congress to 
extend the provision to objects not specifically 
et umerated, although for national purposes, upon 
declaration as ‘ needful buildings,’ and thereby se- 
cure exclusive jurisdiction, is an inquiry not pre- 
sented by this legislation (see 114 U. S. 541); and 
I think it cannot be assumed by way of argument 
that such power is beyond question. In New 
Orleans v. U. S. (10 Pet. 662, 737), the opinion of 
the Supreme Court is expressed by Mr. Justice 
McLean, without dissent, as follows: 

“* Special provision is made in the Constitution 
for the cession of jurisdiction from the States over 
places where the Federal government shall estab- 
lish forts or other military works. And it is only 
in these places, or in the territories of the United 
States, where it can exercise a general jurisdic- 
tion.’ ”” 

“And, in U. S. v. Bevans (3 Wheat. 336, 390), 
the claim was urged that the words ‘ other place’ 
would include a ship of war of the United States 
lying at anchor in Boston harbor, and bring it 
within the statute defining murder committed 
‘within any fort, arsenal, dock-yard, magazine or 
in any other place or district of country under the 
sole jurisdiction of the United States:’ but it was 
stated by the court, through Chief Justice Mar- 
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shall, that ‘the construction seems _ irresistible 
that by the words ‘ other place’ was intended an- 
other place of a similar character with those pre- 
viously enumerated;’ that ‘the context shows the 
mind of the legislature to have been fixed on ter- 
ritorial objects of a similar character.’ (See, also, 
The Federalist, No. 43, by Madison.) ” 

Section 355 of the Revised Statutes prescribes 
thgt no public money shall be expended upon any 
site or land purchased by the United States for the 
purposes of erecting thereon any armory, arsenal, 
fort fortification, navy-yard, custom-house, light- 
house, or other building, of any kind whatever, 
until the * * * consent of the legislature of 
the State in which the land or site may be, to such 
purchase, has been-given. This section is in part 
based on the clause of the Constitution referred 
to, and in part not. The consent of the State to 
a purchase, given in order to satisfy the require- 
ment of this section, would invest the United 
States with exclusive jurisdiction, if the purchase 
be for one of the constitutional purposes; but the 
section provides for other purposes also, and as to 
these it would seem that a simple consent to the 
purchase (assuming that such consent, being for 
a purpose not falling under the clause of the Con- 
stitution, amounts to a cession of jurisdiction) 
would only carry with it so much jurisdiction as 
-would be necessary for the purpose of the pur- 
chase. Probably this would be held to be con- 
current jurisdiction. Taking into considefation 
the fact that States cannot, under any circum- 
stances, interfere with the instrumentalities of the 
government of the United States, it may, indeed, 
be questioned whether, even under this view, un- 
necessary precautions have not been taken in re- 
gard to the acquisition of jurisdiction; and cer- 
tainly it cannot be presumed that a State intends 
to part with more of its sovereignty than is neces- 
sary. A consent to the purchase, under section 
355, Revised Statutes, if the purchase be for other 
than one of the purposes described in the clause of 
the Constitution, may, therefore, be accompanied 
with any limitations not interfering with an in- 
Strumentality of the government of the United 
States. 

The most common way of acquiring jurisdiction, 
however, is by the State’s expressly ceding it to 
the United States. In such case the State may 
make similar limitations, and this even if the 
place be used by the United States for one of the 
purposes mentioned in the clause of the Consti- 
tution. To bring the case under the clause there 
must be a purchase with consent. (Fort Leaven- 
worth R. R. Co. v. Lowe, 114 U. S. 539; Chicago 
and Pacific Ry. Co. v. McGlinn, 114 U. S. 549; 
Benson v. U. S., 146 U. S. 331; In re Kelly, 71 
Fed. Rep. 545; In re Ladd, 74 Fed. Rep. 399.) 

G. NorMAN LIEBER, 
Judge-Advocate-General, U. S. War Department. 
WasuincrTon, D. C., Sept. 28, 1897. 








SUNDAY LAWS. 

IP\HE absurdity of trying to enforce laws respect- 

ing Sunday observance, however satisfactory 
it may be to keep them on the statute book for 
other purposes, is shown by Williams v. Wright 
(13 Times L. R. 551). The Act 22, Geo. III, c. 49, 
imposes a penalty for advertising a Sunday even- 
ing concert. The advertisement appeared in the 
Times, and after stating the time, place and pro- 
gramme, announced, “ Tickets, Is., 2s., 3s. and 5s.” 
The plaintiff bought a ticket, which had printed 
thereon, “ Admission free. Reserved seat, Is.” 
He said in evidence that he was not in favor of 
the act, and did not want to restrict rational pleas- 
ure on Sunday. But it may be assumed, from his 
bringing the action, that he was in favor of taking 
the penalty of £50 if he could recover it. The 
action was dismissed. 

The most absurd feature of the whole proceed- 
ing was the fact that this plaintiff, who desired to 
enforce the law for his own personal profit, had 
ne religious belief whatever, and refused to take 
the oath on that ground when he went into the 
witness-box. The recital of the act shows that it 
is directed against the “encouragement of irre- 
ligion and profaneness,” and it is a grim bit of 
satire that its enforcement should have been 
sought by an irreligious person, and made the at- 
tempted means of profit to himself. 

Little less absurd, in another sense and from an- 
other point of view, is the reasoning which en- 
abled the learned judge to discourage irreligion in 
the plaintiff by dismissing his action. The ticket 
declared admission to be free, but that one shil- 
ling was to be paid for a reserved seat. The act 
referred only to the advertisement of public enter- 
tainments “to which persons are to be admitted 
by the payment of money.” Charging for a seat 
was held not to be incompatible with free admis- 
sion. So the action failed. 

It would be better not to have such legislation 
on the statute book than to keep it there with such 
results. — Canadian Law Times. 





> 


A UNIFORM DIVORCE LAW. 





N the much-discussed question of a uniform 
divorce law, the Baltimore Sun has the fol- 
lowing: “ The Uniform Law Commission, which 
is in session in Cleveland, Ohio, has before it the 
draft of a divorce bill submitted by a committee. 
This bill is modeled after the divorce law of the 
District of Columbia. It was urged that as this 
bill was enacted by a body representing every 
State of the Union, it would be more acceptable 
to the various States than any other plan which 
could be suggested. Of course, it is an almost 


hopeless task to get people of different States, 
having such radical differences of views regarding 
marriage, to agree upon any kind of law for its 
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regulation or dissolution. There are all sorts of 
views to be met from South Carolina, where mar- 
riage is treated as so solemn an obligation that it 
cannot be annulled except by death, and upon 
whose statute books there are no divorce laws; 
to the Dakotas and Oklahoma, where marriage is 
in effect merely a temporary arrangement be- 
tween two persons, to be terminated at the will of 
either of them. If these latter States and terri- 
tories confined the operation of their divorce mills 
to their own citizens, the rest of the country 
would not have so great a cause for complaint. 
But as it is, persons from other States flock to 
the free divorce courts, and after spending a short 
time at a hotel to get a decree of divorce, perhaps 
against some innocent husband or wife, who has 
had no notice of the proceeding. The person 
seeking the divorce is usually accompanied by 
the person who occasions the divorce, and a new 
marriage takes place before the ink on the scan- 
dalous decree is dry. The confusion worse con- 
In some States the new mar- 
riage, as well as the divorce, are null and void, 
children born in what was supposed to be wed- 
lock are illegitimate, bigamy has been committed, 
and the descent of property is confused. 
States all is recognized as legal. 

“Tt is the object of this Uniform Law Commis- 
sion to do away with all this scandal and con- 
fusion, and to have this bill enacted in each State 
of the Union, under which a divorce obtained in 
cne will be legal in all. The commission, it 
would seem, and very wisely, does not undertake 
to go into or in anywise change existing laws gov- 
erning causes of divorce. The bill is 
solely to procedure in court. One excellent 
feature is the imposition of a heavy fine and im- 
prisonment upon any person who publishes a 
notice with intent to procure or aid in procuring a 
divorce. The court may compel the conveyance 
of property held by either party after a divorce, 
when it appears that it belongs to the other. Tes- 
timony is to be heard in open court, and a resi- 
dence of two years in a State is a prerequisite to 
obtaining a divorce. The bill has much to com- 
mend it, but its general adoption will be a diffi- 
cult task, especially in those States which are com- 
peting for the vile trade.” 


founded results. 


In other 


directed 





AN ARIZONA JUDGE WHO RAN HIS COURT 
TO SUIT HIMSELF. 


STORMY life it was that ended last month, 
when old Jim Burnett was killed in Tomb- 
stone by William Greene —a life full of experi- 
of the border kind that would supply 
material for twenty of the most thrilling of the 
yellow-backed novels. The end was in keeping 
with the life. Burnett, a justice of the peace in 
Pearce Camp, left his work in order to go down 


on the San Pedro river, fifty miles away, and 
blow out with giant powder the irrigating canal 








ences 





dam of his enemy, Greene. Below at the time, 
probably unknown to Burnett, were two young 
girls — one a daughter of Greene, aged 18, and 
her friend from Bisbee. They were caught in the 
flood that followed the explosion and were 
drowned. The father learned of the presence of 
his foe, saddled his horse, rode over to Tomb- 
stone, found Burnett on the main street, and shot 
him down. The town stood behind Greene in his 
He has been admitted to light bail, and 
will be acquitted if ever brought to trial. 

Since Burnett’s death many are the tales being 
raked up about him. He was a singular person- 
ality. Strong-willed and violent in temper, he 
especially shone in a frontier camp. It was, there- 
fore, quite appropriate that he should have been 
elected justice of the peace in 1881 at Charleston, 
on the San Pedro, where the rich ores of Tomb- 
stone were at that time milled. 


deed. 


Charleston was then a howling camp, full of 
freighters, miners and the wooliest of cowboys. 
The whiskey sold wasn’t of thé mildest brand, and 
consequently tribulation sate within the commun- 
ity and the Justice’s Court was always open. Bur- 
At the end of three 
months he duly reported, as by law required, to 
the county supervisors, sending in his bill for the 
amount due from the county. The county 
fathers cut the bill down one-half. Burnett swore 
vigorously when he got the returns, but held no 
further with the county seat. 
Another three months elapsing, the county treas- 
urer wrote Burnett to furnish his quarterly state- 
ment. It was: “To 
This court after this will be self- 


nett did a rushing business. 


him 


communications 


The reply came promptly. 
blazes with you! 
sustaining.” 

And so it was, in great shape. Every time a 
cowboy would get exhilarated and shoot up the 
town the judge would fine him several hundred 
dollars, and would pocket what remained after 
paying his constables for the arrest. 

One day old man Schwartz got excited and 
killed a man. After the justice, as ex-officio coro- 
ner, had finished the inquest, he had Schwartz 
hauled before the bar, found him guilty of the 
crime, and fined him $1,000. Schwartz wanted to 
appeal the case, but Burnett would issue no papers 
on appeal. So the defendant sent up to Tomb- 
stone for Attorney Mark Smith, now delegate to 
from Arizona. Smith came down at 
once and heard Schwartz's tale of woe. It was a 
clear case of murder. 


congress 


“ Pay the money, you ass!” the lawyer fairly 
shouted, “and then go bury yourself somewhere 
down in Mexico.” 

Schwartz paid. and skipped, and the case was 
never again heard of in court. 

But the county never received any of that coin. 
Those who figured on the proposition said that 
Burnett came out $22,000 ahead on his office in 
two years. — Philadelphia Times. 
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EVIDENCE OF BLOOD STAINS. 





TAINS of blood found upon the person or 
clothing of the party accused have always 
been recognized among the ordinary indications of 
homicide. The practice of identifying them by 
circumstantial evidence and by the inspection of 
witnesses and jurors has the sanction of imme- 
morial usage in all criminal tribunals. Proof of 
the character and appearance of the stains of those 
who saw them has always been regarded by the 
courts as primary and legitimate evidence. It is 
in its nature original proof, and in no sense sec- 
ondary in its character. ; 
The degree of force to which it is entitled may 
depend upon a variety of circumstances, to be con- 
sidered and weighed by the jury in each particular 
case; but its competency is too well settled to be 
questioned in a court of law. 

Science has added new sources of primary evi- 
dence, but it has not displaced those which previ- 
ously existed. The testimony of the chemist who 
has analyzed blood, and that of the observer who 
has merely recognized it, belong to the same legal 
grade of evidence, and though the one may be 
entitled to much greater weight than the other 
with the jury, the conclusion of either would be 
illegal. 

Each party is at liberty to offer such proof as he 
can, and if it be admissible in its nature and rele- 
vant to the issue it cannot be rejected on the 
ground that, by greater diligence, it might have 
been made more satisfactory and _ conclusive. 
Either party has the right to resort to microscopic 
o1 chemical tests, but neither is bound to do it, 
and neither can complain of the other for the 
omission. (Porter, J., in People v. Gonzales, 35 
N. Y. 61.) 

Dr. Wharton, with rare felicity, touches the very 
pith and marrow of this entire subject in section 
777 of his Criminal Evidence. “ Scarcely a case 
arises where this issue is material in which experts 
have not appeared ready to identify dried blood as 
human, and by this process to supply a link on 
which a conviction of a capital offense may be 
made to rest. It is, perhaps, a minor matter that 
in this way enormous expenses are heaped not only 
on the State, but on the accused. Experts are 
brought from a distance at great cost, protracted 
experiments are made by them, afterward to be 
detailed to the jury: and testimony is adduced 
which the defendant must meet at the peril of his 
life. Controvert it he readily may, if he can pro- 
cure the means, for the great weight of authority. 
as will presently be seen, is that such identification 
cannot be accurately determined. But to procure 
this testimony may be impossible for him, unless 
the prosecution assume the expense, which it is 
often either unwilling or unable to do. This 
amounts to a perversion of justice; but this is not 
the chief objection. 








“ Supposing experts are obtained so as to fully 
exhibit to the jury both sides of this vexed ques- 
tion, and the case goes to the jury on their testi- 
mony; what then? Is there not danger that the 
jury may regard the question as one determined 
not by ascertainable physical laws, but by their 
own discretion, or on the authority of particular 
experts? It would seem, in view of these dangers, 
and in view of the more recent explorations of 
scientists who have viewed the question not as 
advocates retained by a particular party, but as 
dispassionate investigators, that the time has now 
arrived in which it is the duty of courts to advise 
juries in all cases in which it is proposed to rest a 
conviction on the identification of certain blood 
stains, as human, that as matter of fact no such 
identification can be made out beyond reasonable 
doubt. That stains look like blood may be proved 
by experts and non-experts; that they are dried 
human blood can be satisfactorily proved by no 
one.”’ — Exchange. 





>_> —— 


English Aotes. 

An observation made by Mr. Justice Gainsford 
Bruce, at the Liverpool Assizes, to a woman 
whom he sentenced to a month’s imprisonment 
for contempt of court in assaulting a witness 
within the precincts of the court —that in former 
times her hand would have been cut off for the 
offense — illustrates the curious conservatism of 
English legislators, who permit a law which has 
long become virtually obsolete to remain unre- 
pealed, says the Law Times. By the common law, 
a blow in the Superior Courts or Courts of Assize, 
whether blood be drawn or not, is punishable by 
the loss of the right hand, imprisonment for life, 
and forfeiture of goods and chattels, and of the 
profits of the offender’s lands during life. So far 
back as 1798 this punishment was regarded as too 
great for the offense. Thus, when in that year 
Lord Thanet and others were prosecuted by an 
information filed by the attorney-general for a riot 
at the trial of Arthur O'Connor and others for 
treason under a special commission at Maidstone, 
the first three counts charged (inter alia) that the 
defendants did riotously make an assault on one 
I. R., and did then and there beat, bruise, wound 
and ill-treat the said I. R. in the presence of the 
commissioners. When the defendants were 
brought up for judgment, Lord Kenyon expressed 
doubts whether upon this information the court 
was not bound to pronounce judgment of ampu- 
tation of the right hand, etc., as required in a 
prosecution expressly for striking in a court of 
justice. In consequence of these doubts the attor- 


ney-general entered a nolle prosequi upon the first 
three counts, and the court pronounced judgment 
of fine and imprisonment as for a common riot. 
(Stephen’s Blackstone, 6th edit., vol. IV, p. 311, 
note.) It is curious to note that when a similar 
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penalty for assault was prescribed, not by com- 
mon law, but by statutory enactment, that pen- 
alty has been long abrogated by statute, whereas 
there seems to be a superstitious disrelish to alter 
authoritatively and expressly similar provisions of 
the common law. Thus, by the statute 33 Hen. 
8, c. 12, malicious striking in the king’s palace 
wherein his royal person resides, whereby blood 
is drawn, was punishable by perpetual imprison- 
ment and fine at the king’s pleasure, and also with 
the loss of the offender’s right hand, the solemn 
execution of which sentence is prescribed in the 
statute at length; but by 9 Geo. 4, c. 31, s. I, the 
part of the act which authorized this mutilation 
was repealed. 


An excellent system of administering justice is 
in force at the City of London Court as far as 
disputes respecting the fit of a suit or the quality 
of any goods are concerned. The judge does not, 
as is usual, rely on his own knowledge or obser- 
vation, but invariably refers the matter for de- 
cision to a trader in the locality, and on his report 
the judgment is based. According to the City 
Press, no delay occurs, as the case is merely put 
back for a few minutes, and as soon as the expert 
has given his opinion judgment is delivered. 


is made of the death of Mr. 
Justice Cave, which took place at his residence, at 
Epsom, as the result of a paralytic stroke. It was 
understood that at the close of the last sittings 
his resignation was placed in the lord chancel- 
lor’s hands, and there was no expectation, conse- 
quently, that he would again sit on the bench. 
But he was only 65 years of age, and to all ap- 
pearances he was destined to enjoy for a number 
of years the period of repose which he had so 
well earned. At the bar the late judge enjoyed 
an extensive practice, and though not an eloquent 
speaker, was known as a sound lawyer and a good 
advocate. When raised to the bench in 1881 he 
soon distinguished himself by his clear and direct 
judgments. Few more capable judges have sat 
on the bench of England in recent years. 


Announcement 


In Essex, in the year ended March 31, 1897, 
£12,937 10s. was paid for dog licenses. This sum 
tepresents 34.500 dogs. Licenses were also paid 
for 5,083 guns, whilst for killing game £5,016 was 
received. All these items are an increase upon 
The increase in the number of guns is 
359: of dogs nearly 1,500. 


last year. 


Lord James of Hereford has received a very 
flattering acknowledgment of the services which 
he rendered to both parties in the Northeastern 
Railway arbitration. At a meeting the directors 
of the Northeastern Railway expressed their 
thanks by a special minute, and, further, resolved 
“That a gold pass, available during the life of 
Lord James. over the Northeastern Railway sys- 
tem be prepared with the following inscription: 
‘The Right Hon. Lord James of Hereford, N. E. 








” 


Railway Arbitration, 1897.’ A resolution of 
thanks has also been sent to Lord James from a 
meeting of representatives of the men. 


The force of the superstitious sanction to an 
oath which we were commenting on recently re- 
ceives many illustrations from those who live in 
India, says the Law Journal. A Bengal native 
witness, for instance, has small compunction in 
paltering with the truth, but there are things 
which even his supple unveracity shrinks from. 
His legal adversary knows it, and he puts it to the 
magistrate thus: “ Let Omichund lay his hand on 
his son’s head and swear that what he says is true, 
and I am content to accept it.” But Omichund, 
though ready to swear through thick and thin by 
everything else. declines this test. To be for- 
sworn so would be to bring a blighting curse on 
his child. The native Indian policeman knows 
how to turn this sort of superstition to useful 
effect. A theft. say, has been committed in a vil- 
lage. The native policeman thereupon calls all 
the inhabitants together, and among them comes, 
of course, the person wanted. If he did not his 
absence would be remarked. Then the policeman 
gives each of them a piece of stick of the same 
length and tells them that the stick of the man 
who is guilty will have grown an inch in the 
morning. The guilty man believes fully that this 
damning evidence will be forthcoming against 
him, and he provides for it by cutting an inch off 
his stick. We have, it is to be feared, become too 
sophisticated and sceptical for this trick to be suc- 
cessful in England. 

At a time when the Trade Union Congress is 
agitating for a change in our law in the direction 
of allowing greater facilities for managing strikes, 
it is interesting to note that in at least one Ameri- 
can State a patrol of strikers in front of a factory 
is held to be a private nuisance when instituted 
for the purpose of interfering with the business, 
and it is no justification that the motive or pur- 
pose of the strikers is to secure better wages. 
Such is the law as laid down in Vegelahn v. Gunt- 
ner ([{Mass.], 35 L. R. A. 722). — Law Journal. 





Legal Laughs. 





“What time was it,” 
rural witness. 


asked the judge of the 
“when this affair occurred?” 

“Well, sir,” replied the witness, “ef I don’t 
disremember it wuz long er "bout fodder-pullin’ 
time.” 

“T mean,” explained the judge, “ what time of 
day?” 

“Tt warn't no time of day, yer honor, fur it wuz 
night time.” 

“ And what time was that?” 

“Well, sir, ef it warn’t bedtime it wuz mighty 
clese ter it.” — Atlanta Constitution. 


“From Georgia, eh? Glad to meet you, sir. 
I am thinking of removing to Georgia.” 
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“ May I inquiah your business, sah?” 

“T am a criminal lawyer.” 

“Sorry, sah, but we have no use for criminal 
lawyahs in Georgy, sah.””—Cleveland Plain Dealer. 


The late Judge Knickerbocker was a man who 
scrutinized the papers sent into his court with a 
searching eye. On one occasion a paper was 
handed to him containing an account in a cer- 
tain estate. The account had been typewritten by 
a breezy Kansan, who held a clerkship in a certain 
lawyer's office. Wherever the lawyer had dictated 
the word “deceased” the Sunflower typewriter 
had written it out “ diseased.” 

The judge took the account, perused its con- 
tents and pondered. Then he handed it back to the 
long-haired clerk. The plainsman took it and 
waited for the judge to speak. His dictum was as 
follows: 

“We don’t have anything to do with diseased 
persons in this court. As soon as this party is 
dead we will take charge of his affairs. Clerk, call 
the next case.” 

The gentleman from 
softly out. 


the Zephyr State stole 





— — 


Legal Aotes of Mertinence. 
Constructing an elevated railroad on pillars in 
the public street is held, in Doane v. Lake Street 
Elev. R. Co. ([Ill.]. 36 L. R. A. 97), not to con- 
stitute a new servitude or unlawful use of the 
street. 


Mr. Stephen B. Griswold, the New York State 
law librarian, has just prepared and published, for 
the use of the patrons of the State law library, a 
full and complete index of the Atspany Law 
JourNAL, from Vol. TI to date. 


A devise over in default of surviving heirs of 
the body of the first taker by him begotten is held. 
in Grainger v. Grainger ([Ind.], 36 L. R. A. 186), 
to be valid, since it is made on a definite failure 
of issue, and the rule in Shelley’s Case has no 
application. 

The destruction of a house by an explosion of 
powder caused by a stroke of lightning is held, in 
German Fire Ins. Co. v. Roost ({Ohio], 36 L. R. 
A. 236), to be within the protection of a fire in- 
surance policy which had a special clause cover- 
ing damage by lightning, although in the printed 
part there was a provision against loss by ex- 
plosion. 

A provision for the treatment of habitual 
drunkards in private institutions at county ex- 
pense, when they are not financially able to pay for 
their own treatment, is held, in Wisconsin Keeley 
Institute Co. v. Milwaukee County ([Wis.], 36 
L. R. A. 55), to be outside the range of the police 
power, and such use of the public money is held 
not to be for a public purpose. 











Jumping in the dark from a freight train in 
rapid motion on which one was riding without 
permission is held, in Shevlin v. American Mut. 
Acc. Asso ([Wis.], 36 L. R. A. 52), to constitute 
an exposure to unnecessary danger within the 
meaning of an accident insurance policy which 
did not contain the words “ voluntary,” 
tonly,” “ wilfully,” or any equivalent words. 


** wan- 

A bequest for the maintenance of free public 
schools is sustained in Re John ([Ore.], 36 L. R. 
A. 242), where the will provided for a board of 
trustees to be appointed by the judges, who were 


given power to formulate rules for the govern- 


ment of the board. and directed that the school 
should never inculcate the doctrines of any re- 
ligious sect or denomination one more than an- 
other. 

It is with pleasure that we note the appointment 
by President McKinley of Charles M. Dickinson, 
editor and proprietor of the Binghamton Repub- 
lican, to the important post of consul-general at 
Constantinople. Mr. Dickinson is a lawyer, a 
poet. a business man and an editor. In all of 
these capacities he has been successful. He will 
fill the post to which he has been assigned with 
credit to himself and honor to his country. 

A passenger who protrudes his elbow through 
a window in a railway coach when passing through 
a tunnel so that it strikes timbers near the sides of 
the car is held, in Clark v. Louisville & N. R. Co. 
({Ky.], 36 L. R. A. 123). to be guilty of such neg- 
ligence that he cannot recover from the carrier, 
although his elbow was protruded inadvertently 
and did not extend more than one and one-half 
inches beyond the outer surface of the side of the 
car. . 


A dispatch from Topeka, Kan., says United 
States District Attorney Foster has made a 
sweeping decision. declaring the organization 


known as the Kansas City Live Stock Association 
illegal, under the provisions of the Anti-Trust 
law. The exchange is an organization of com- 
mission men, who control the sale of live stock in 
Kansas City. All stock which enters the city 
must pass through the hands of this organization. 
Judge Foster enjoins the commission from doing 
business. and declares it an unlawful combination. 


The trial in England of a man named William 
Lennox Watson, for manslaughter, in causing the 
death of a lady, whom he assumed to treat for 
cancer, has resulted in the acquittal of the pris- 
oner — greatly to the dissatisfaction of the medi- 
ca! profession. His treatment consisted in the 
application of a plaster containing arsenic. The 
patient died of arsenical poisoning. The defense 
was that she kept the plaster on longer than he 
directed, and that his services were wholly gratui- 
tous. “Mr. Justice Grantham summed up 
strongly in favor of the prisoner,” says the Lan- 
cet, which adds that the verdict was absolutely 


wrong. 
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Rotes of Recent American Decisions. 

Bid to Do Certain Public Work — Mistake in 
Bid — Bill to Rescind Bid.— The plaintiff pre- 
sented a bid for certain public work, in which an 
offer to do the work for $63,800 less than was in- 
tended was made. Immediately upon the discov- 
ery of the error the bid was sought to be repudi- 
ated, but the defendant insisted upon the execu- 
tion of a contract upon the basis of the’ plaintiff's 
bid. The defendant’s charter provides that 
neither the principals nor the sureties on any bid 
or bond shall have the right to withdraw or can- 
cel the same until the board shall have let the con- 
tract for which such bid is made, and the same 
shall have been duly executed. In an action 
brought to rescind the bid, held: First, that the 
plaintiff is entitled to relief, although there was no 
mutual mistake. Second, that equity will not re- 
form a written contract unless a mistake is proved 
to be the mistake of both parties, but may rescind 
and cancel a contract upon the ground of a mis- 
take of facts, material to the contract of one party 
Third. The minds of both parties had 
failed to meet upon the same matters, and hence 
the same rule that applied to individuals applied 
to a public letting. Fourth. The plaintiff had no 
adequate remedy at law, and a resort to equity 
was proper. (Moffett, Hodgkins & Clarke Com- 
pany v. The City of Rochester et al, U. S. Circuit 
Court, N. D. of New York. Opinion filed August, 
1897.) 


only. 


Copyright — Dramatic Composition — Unau- 
thorized Copyright of— Abandonment. —1. A 
mere temporary licensee of the use of a dramatic 
composition, without any proprietary right or in- 
terest in it, and without special authority from the 
proprietor to act as his agent, has no right to 
take out a copyright of the manuscript, and no au- 
thority to confer upon a printer or publisher em- 
ployed by him the right to take out a copyright in 
his own name. 2. The interest of a party as 
printer and publisher merely of a dramatic com- 
position will not entitle him to obtain a copyright 
for the protection of that interest. 3. Where a 
temporary licensee of the use of a dramatic com- 
position, without authority from the proprietor, 
authorized a publisher employed by him to take 
out a copyright in his own name. which was done. 
and thereafter the proprietor agreed with the pub- 
licher to defray the expenses of a suit for infringe- 
ment to recover penalties provided by section 
4066 R. S., the recovery to be apportioned between 
them, it was held, that the interest of the publisher 
was not sufficient to entitle him to a copyright, 
and that the proprietor could not, by retroactive 
adoption, constitute him a trustee so as to enable 
him to maintain the suit. 4. The policy of the law 
of copyright requires that the public should have 
notice, by a true and correct official registry, of the 
real author or proprietor entitled to the enjoy- 





ment of the monopoly granted thereby as against 
the public. 5. Where the proprietor of a work, 
after filing a copy of the title, fails and neglects to 
perfect his copyright as originally claimed, and by 
such failure and neglect abandons such right, that 
right cannot be revived by authorizing another to 
apply for and obtain a copyright in a name differ- 
ent from that of the rea! proprietor, sixteen years 
after the filing by the proprietor himself of the 
title page. under section 4956 R. S. U. S. 6. To 
secure a copyright of a book or dramatic com- 
position, the work must be published within a rea- 
sonable time after the filing of the title page, and 
two copies delivered to the librarian of congress. 
(Charles D. Koppel, appellant, v. Robert Down- 
ing, Court of Appeals, District of Columbia. 
Opinion filed May 25, 1897.) 





Aew Books and Rew Editions. 


—_— 


Supplement to Wiltsie on Mortgage Foreclosures, 
Together with a New and Exhaustive Treatise 


on Mortgage Redemptions. By James M. 
Kerr, of the New York Bar. Rochester: Wil- 
liamson Law Book Company. 1897. 

This is, to all intents and purposes, a new 


treatise on the same general plan and arrange- 
ment adopted in the enlarged edition of Wiltsie 
on Mortgage Foreclosures. The new matter 
dovetai!s in with the original work, and the two 
volumes form a consecutive and harmonious 
In the supplement many new cases are 
discussed which have come up and been adjudi- 
cated in the last decade, touching mortgage fore- 
closures. This new matter is incorporated in the 
proper places in separate sections. Not only have 
new questions arisen and been discussed in the 
last decade. but some questions upon which the 
authorities were conflicting have been settled. All 
these new questions are carefully noted and fully 
discussed in the supplement. All the cases in 
which any points touching mortgage foreclosures 
have been discussed or determined in the United 
States, and all of interest in either England, Can- 
ada or the colonies, since the new and enlarged 
edition was issued are carefully collected, analyzed 
and discussed. The chapters on redemption are 
entirely new, forming a systematic and exhaustive 
treatise on the subject. The supplement contains 
a full table of cases in the original work (about 
11,000), as well as of the cases in the supplement 
(estimated at 7.000). A new and exhaustive an- 
alytic index is added, covering both the original 
work and the supplement. so that all the points 
discussed in either volume are given under one 
head. The author has performed the work with 
his customary care, conscientiousness and accu- 
racy. Those members of the profession who have 
Wiltsie on Mortgage Redemptions will certainly 
find Kerr’s supplement invaluable and indispen- 
sable. 


treatise. 
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Statutory Revision of the Laws of New York 
Affecting Miscellaneous Corporations. By An- 
drew Hamilton. Banks & Bros., Albany and 
New York. 1897. 


This work, as its title indicates, contains all the 
statutory provisions relating to corporations, re- 
ported by the State Statutory Revision Commis- 
sion, which have become laws of this State. These 
statutes form a complete system of law as to the 
kind of corporation to which they are applicable, 
and, as is well known to the profession, have re- 
pealed all former laws relating to the subject. The 
amendments of 1897 are many and important. 
Each law is indexed separately and fully, so that 
any provision therein can be easily and readily 
found by the practitioner. Full and accurate 
forms for the organization of corporations under 
each law, proxies, certificates, reports, etc., have 
been carefully prepared and placed with the law 
to which they are adapted. Copious notes have 
been added to some of the laws, and arranged un- 
der the appropriate sections, giving all the de- 
cisions of the courts of this State to the date of 
publication. The work will be found complete, 
accurate, convenient and useful to the profession. 
There has been added a table of contents for ready 
reference, which so presents in order the neces- 
sary steps for incorporation as to enable a layman 
to draft the papers for such purpose. 

Code of the Election Laws of the State of New 

York. By William H. Silvernail. Banks & 

Bros., Albany and New York. 1897. 


This work, a pamphlet of 252 pages, embraces 
the General Election Law of 1896, the Legislative 
and Congressional Apportionment Laws of 1892, 
the Town Meeting Ballot Law of 1892, Myers’ 
Automatic Ballot acts, with amendments; the 
Davis Automatic Ballot act; the Elective Fran- 
chise Criminal Law of 1892, as amended in 1893, 
1894, 1895 and 1896, with full index to provisions 
and forms relating to the duties and liabilities of 
inspectors, ballot clerks, poll clerks and registrars. 
It contains all the amendments to date, together 
with annotations, forms, instructions and copious 
index. There is also included chapter 379. 
amendatory of the Election Law, which became a 
law May 6, 1897, but does not go into effect till 
January 1, 1898. The annotations throughout the 
work are copious, and no pains have been spared 
to make them accurate. The volume is indispen- 
sable to all who desire to keep fully posted as to 
the Election Law of the State. 

Digest of the United States Circuit Court of 
Appeals Reports, Including a Supplement to 
Danforth’s United States Supreme Court Digest. 
October 1, 1891, to June 15, 1896. By William 
Draper Lewis, of the Philadelphia Bar. Banks 
& Bros., Albany and New York. 1897. 


The two volumes of Danforth’s Supreme Court 














Digest are well known by the profession. They 
cover all the decisions of the Supreme Court of 
the United States from the earliest times to 
Volume CXLI, inclusive. Banks & Bros. have 
row issued a new and complete Supplemental 
Digest of cases decided in the Supreme Court of 
the United States between October Ist, 1891, and 
June 15th, 1896, and all cases reported in the 
United States Appeal Reports since the establish- 
ment of the court up to that time. This digest, 
while following in the main Danforth’s Supreme 
Court Digest, with which the profession have be- 
come thoroughly familiar, and the arrangement of 
which has met general approval, contains many 
valuable improvements. Among these we may 
mention that there is a large increase in the num- 
ber of cross-references. These are specific, refer- 
ring the inquirer to every case in the digest which 
might by any possibility have been sought for by 
him under the title of the cross-reference. In all 
cases the date of the decision and the name of the 
judge delivering the opinion, together with the 
names of the dissenting judges, if any, are given. 
This will enable the reader at a glance to tell the 
exact weight to be given to the decision. The 
digest contains in short and concise language a 
statement of every principle of law actually decided 
in the case. But perhaps the most valuable feature 
of the digest is the insertion after each point of a 
case digested a succinct statement of the decision 
in every case in the Federal Reporter or the Re- 
perts of the Courts of Last Resort in any of the 
States wherein a reference has been made by the 
court to the case digested. A lawyer will thus be 
able to determine how far the case has been ap- 
plied and followed by the minor Federal courts and 
the State courts. In other words, it gives the 
profession a digest which will tell everything con- 
cerning the decision of the cases covered, which 
the lawyer, by any possibility, would desire to 
know; the information being put in the smallest 
compass compatible with completeness and accu- 
racy. 


The ALtBANy Law JourRNAL heartily greets a 
newcomer in the field of periodical literature — 
New York Education—a handsome monthly de- 
veted to New York State educational work and 
interests, whose place of publication is Albany. 
Judging from the contents of the first number — 
and we know that, like good wine, it will improve 
with age — the magazine will not only fill a long- 
felt want, but will fill it so well that educators will 
soon be marveling how they ever got along with- 
out it. The newcomer appears full-fledged with 
an easy confidence and steadiness of flight which 
betokens unmistakably the fact that it has come to 
stay. That its presence in the great field of edu- 
cation will prove uplifting, helpful, inspiring, 
there can be no manner of doubt. Editor-Man- 
ager Franklin has our congratulations and best 
wishes. 








